March 29, 2001

Dear :


I thought you should know that the Pennsylvania Supreme Court recently made an important decision in a real estate case.  It decided that a lease for commercial property is not simply a contract, it is a conveyance of an interest in real estate.  Conveyances are subject not only to modern commercial law; they are subject to English real estate practices which predate King Henry VIII and to 19th century Pennsylvania precedent which predates the Civil War.  


For example, if one side breaches a contract, the party suing must show that it mitigated damages; that is, it took reasonable efforts to reduce its injury.  However, the Court held that there is no such duty in a "conveyance", which means that in Pennsylvania, landlords need not mitigate damages.  This decision, combined with standard Pennsylvania leasing practices, can lead to disaster for the unwary tenant and a bonus for the landlord.


For example, a tenant has a five year lease for a store where it pays $2,000 a month in rent and expenses.  Due to financial difficulties, it leaves for a smaller store with 36 months remaining on the lease.  Because the landlord need not mitigate damages or find a new tenant, the original tenant owes and must pay $2,000 a month every month for the remaining 36 months.


Pennsylvania commercial leases typically contain an "acceleration clause", which means that if the tenant defaults, the landlord can demand the entire amount immediately.  In our example, the tenant does not owe $2,000 a month for three years; he owes $72,000 now. Pennsylvania leases also contain "confession of judgment" clauses which permit the landlord to obtain a judgment against the tenant by simply filing the lease in court, claiming a default, and claiming damages.  This means that not only does the tenant owe the $72,000 now, but the landlord can immediately attach bank accounts and other assets to collect the money.


Obviously, the fact that the lease is a standard form which everybody signs is no protection.  The standard form and Pennsylvania case law favors the landlord.  








Sincerely yours,








Mitchell B. Gerson, Esquire
