WHAT YOU SHOULD KNOW TO FRANCHISE YOUR BUSINESS?
Many people who build a successful small business think of franchising it.  To properly assist them, I must make certain that they are aware of business, legal and financial issues involved in franchising so they can make a well reasoned business decision when taking on this risky, yet potentially lucrative, new venture.  Accordingly, I always ask this business owner to take a close look at himself, his business and his interests before deciding to franchise.  I remind the owner of two important facts.  
The first fact is that franchising is completely different from owning a small business, and the skills to succeed at franchising are different from those needed by a small business owner.  Skill in the restaurant’s kitchen, greeting the retail customers, or actually making a quality product are not typically the primary shills for a successful franchisor.  The franchisor will typically be spread over a wide geographic area, supervise independent businesses, deal with a wider level of regulations, train franchise purchasers, and engage in other activities normally beyond the scope of a small local business.  Accordingly, administrative and communications skills are usually prized.  
The customer is also different.  She is no longer a consumer buying a meal, a home improvement or something for a tangible use.  The customer buying a franchise is asked to pay substantial upfront fees and incur all of the capital costs inherent in starting a new business.  This customer may be asked to spend hundreds of thousands of dollars, and should have different financial, psychological and economic issues than the consumer.

The second fact is that the franchise will be a new business, subject to all the risks and costs of a new business.  There are the upfront costs of developing the franchise so that there is something to sell to franchisees.  Lawyers and accountants, marketing consultants and trainers will be hired to help develop the franchise.  Staff should be secured so that the necessary paperwork flows in both good business order and in compliance with law.
As a new business, the franchise might not be profitable for a period of time.  The initial franchise fees charged to franchisees will pay sales and development costs.  The source of franchisor profits will be the ongoing royalties franchisees pay for the continuing right to use the franchise system.  The franchisor is profitable when it has recruited and trained an adequate number of franchisees who are in turn profitable.
By helping the business owner understand the unique business and legal challenges of franchising, and by explaining in practical terms what those challenges mean to him and his way of doing business, I enable him to make an intelligent decision about whether to enter this new field.
Once the business owner decides to proceed, as the franchise attorney, I work with him to make his franchise a success.  Drafting the franchise agreement and disclosure documents is only one aspect of my services.  I prepare these documents from a business viewpoint, knowing that the franchise must be an attractive investment to potential franchisee and accurately reflect the business opportunity.  However, I must balance that with the need to comply with applicable state and federal regulations.  Because regulatory compliance in the different states can be expensive, I assist in developing a marketing strategy which would minimize or defer those costs while maximizing growth potential.

I help the franchisor develop the value which would make the franchise attractive to potential purchasers.  Trademarks and other intangible intellectual property must be protected so that the franchise business is distinctive and shows value.

A corporation or business entity would generally be created to conduct the franchise business.  In most situations, it is advantageous to keep the franchise legally separate from the core business.  From a liability viewpoint, this would protect each business from potential liabilities of the other.  This will also encourage investors in the franchise business.

The services of an experienced franchise attorney are essential to the franchisor.  With these services, the franchisor can make a well informed decision that franchising would be good for him, and can develop the tools which will help his franchise succeed.  
