February281, 2001

Dear 


Given the volatility in today's workplace, it is important for you to be aware of recent legal developments about disclosure of potential changes to employee benefit plans.  For an example, an employee tells you that she has been offered a job with another company, but she would stay if the benefits were better.  You would like her to leave.  Must you tell her that your company is thinking of starting new benefits, such as a dental insurance and 401(k) plan?  Maybe.


Several Federal courts of appeal, including the one which hears appeals for Pennsylvania, New Jersey and Delaware, have concluded that a benefits plan fiduciary, if asked, must truthfully advise the employee if changes to the benefit plans are being seriously considered.  The employer who administers the employee benefit plan is a fiduciary.


The three criteria which define "serious consideration" are not clearly defined, which can lead to uncertainty and litigation.  Use of the criteria envisions a corporate hierarchy in which there would be a "specific proposal" for a change presented; but that includes a proposal with a range of options.  The proposal must be "discussed for purposes of implementation", which means that the practicalities of the proposal have been discussed.  The discussions must be among "senior management with authority to implement the change", but senior management includes advisors who make recommendations.  Courts also look to "materiality", which means is the process so far advanced that a reasonable person would want to know of the potential change before making a decision.


Most of the cases to date deal with large companies implementing early retirement incentives shortly after an employee takes the less advantageous regular retirement.  But there is no reason the rationale of these cases would not apply to all employer administered benefit plans covered by ERISA.  Nor do the cases discuss how the three criteria would be addressed in a small company, where there is no hierarchy, but each criteria is handled by the same small group of officers and owners.


This is the proverbial rock and a hard place.  If there is no disclosure and the changes are implemented, there is potential liability.  If there is disclosure but the plan is not subsequently changed as originally thought, there is potential liability.  Proper decisions and, if appropriate, disclosures are essential in employee relations situations.








Sincerely yours,








Mitchell B. Gerson, Esquire       

