May 2, 2002

Dear 


We all hire people to create materials for use in our businesses.  It might be a complex computer program or web page; maybe it’s the jingle for our ads.  It may be incorporated into the products we sell to others.  We paid for it, it's valuable to our business, and we'd hate for our competitors to have it.


But can we stop them?  Do we own the material and its copyrights, which include the ability to prevent unauthorized use and copying?  Can we stop the creator from selling it to other persons?  Maybe not.


If an employee created the work, we probably can.  Works created by employees are usually deemed "works for hire", and under the law employers own the copyrights in works for hire.  Many factors are examined in determining whether a person is an employee, including whether social security taxes are withheld and paid, whether the work is performed at the employer's site at set times, and whether there is supervision.


However, if the work is created by an independent contractor, that contractor would retain all of the copyrights.  While you may use the work, the contractor would be able to use, copy and sell it as he deems fit.  The ad agency and the computer guru who was paid a fixed fee with no taxes withheld are probably independent contractors.


A written agreement with the contractor can call for him to assign all ownership and copyrights to you, thereby eliminating this concern.  A handshake and payment of invoices will not make you the owner of these vital assets.








Sincerely yours,








Mitchell B. Gerson, Esquire
