May 29, 2001

 MERGEFIELD country 
Dear


We have been told that the record companies' case against Napster would have a major impact on the music and entertainment industries.  But what is the impact of the case on our businesses?


The Napster court made clear that traditional copyright law and concepts apply to computers and the internet.  It stated, "We are at a total loss to find any 'special circumstances' simply because this case requires us to apply well-established doctrines of copyright law to a new technology."


Napster dealt with contributory infringement of copyrights, and not whether Napster itself illegally copied music. The court asked if Napster's users infringed by copying copyrighted music, if Napster knew of the copying, and if Napster induced, caused or materially contributed to the infringement.  The court concluded that by using Napster's software and services to locate and then download (that is, copy into a computer) copyrighted music from another computer, Napster's users infringed.  By providing the software and services through which its users infringed, with knowledge that the infringement was occurring, Napster materially contributed to the infringement.  Napster was held responsible for stopping its users from infringing and will face damages for its user's conduct.


The court noted that it is irrelevant whether the person who owns the copyrighted material may have realized some benefit, such as publicity or subsequent sales, from the copying.  "Copyright" includes the right to control distribution and copying of a work, and infringement is the interference with that right.  


The scope of contributory copyright infringement can be very broad.  For example, if another person's copyrighted material is on your web page without that person's permission, you may infringe. Under copyright law, each time your web page is downloaded the material on it is deemed copied, and the person downloading the page may also infringe that material.  Because your web page would have induced, caused or materially contributed to that copying, you might be guilty of contributory infringement.  To avoid contributory infringement, one must purge infringing material when one learns that it is available through his system or offerings.  This means that the web site must be vigorously policed.          


Traditional copyright concepts apply to modern electronic communications.  Given the scope and speed of today's communications, compliance is critical.








Sincerely yours,








Mitchell B. Gerson, Esquire

